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Abstract: The Atlantic migration route to the Canary Islands has become a major entry 
point for migrant children, including those arriving with adults other than their biological 
parents. The legal treatment of these separated minors remains insufficiently defined. 
This article examines their handling considering the right to family life under Article 8 
of the European Convention on Human Rights, as interpreted by the European Court of 
Human Rights. It argues that prosecutorial guidelines frame relatives’ decisions to use 
irregular maritime routes as a per se risk, legitimising separation measures and poten-
tially interfering with de facto family relationships without sufficient individual justifica-
tion, leading to disproportionate limitations on family life.
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Resumen: La ruta atlántica hacia las Islas Canarias se ha consolidado como un impor-
tante punto de entrada de menores migrantes, incluidos aquellos que viajan acompaña-
dos por adultos distintos de sus progenitores. Su tratamiento jurídico permanece insu-
ficientemente definido. Este artículo analiza su gestión a la luz del derecho a la vida 
familiar del artículo 8 del Convenio Europeo de Derechos Humanos, según la jurispru-
dencia del Tribunal Europeo de Derechos Humanos. Sostiene que la interpretación de 
las directrices de la Fiscalía legitima separaciones al considerar el viaje irregular como 
riesgo per se, lo que puede interferir desproporcionadamente en las relaciones familia-
res de facto sin una justificación individual suficiente.

Palabras clave: menores separados, derecho a la vida familiar, ruta atlántica, prevención 
del tráfico de personas, interés superior del menor.

I. The under-examined reality 
of separated minors

In recent years, the West African Atlantic Route (WAAR)1 has seen a resurgence in the 
number of migrants attempting to reach the Canary Islands irregularly by sea2. Increasing sur-
veillance in the mediterranean route by Libyan, Moroccan and Tunisian coastguards, financed 
with EU funding as part of its externalisation strategy to reduce arrivals, has pushed migrants 
to pursue more dangerous routes to reach Europe. This, together with the intensifying con-
flict and instability in Mali, has exponentially increased the number of migrants attempting 
to reach Europe through the WAAR3, becoming the deadliest migration route, with estimated 
ten thousand deaths in the year 2024 alone4. Among the thousands of people arriving to the 
Canary Islands, there has been a rise in the number of minors in comparison to previous 
migration surges, such as the one in the years 2006-2008. Most of them are either alone or 
accompanied by a parent. However, there is a third case, frequently overlooked: separated 
minors.

1	 The ‘Western African Atlantic route’ refers to the maritime migration path connecting several coun-
tries along the Northwest African coast (Morocco, Mauritania, Senegal, The Gambia, Guinea Co-
nakry, amongst others) to the Canary Islands, Spain, characterized by long distances, hazardous 
ocean conditions, and high mortality rates.

2	 United Nations Office on Drugs and Crime (UNODC), «Migrant Smuggling from the Northwest 
African Coast to the Canary Islands (Spain)», UNODC Observatory on Smuggling of Migrants, First 
Edition, July 2022, p. 36, available at:  https://www.unodc.org/documents/data-and-analysis/mi-
grant_smuggling_report.pdf (last accessed: 16 January 2026).

3	 Mixed Migration Centre (MMC), «A Gateway Re-opens: The Growing Popularity of the Atlantic Rou-
te, as Told by Those Who Risk It», MMC Research Report, February 2021, available at: https://mixed-
migration.org/ (last accessed: 16 January 2026).

4	 Caminando Fronteras, «Informe del Observatorio de Derechos Humanos», December 2023 edition, 
available at: https://caminandofronteras.org/ (last accessed: 16 January 2026).

https://www.unodc.org/documents/data-and-analysis/migrant_smuggling_report.pdf
https://www.unodc.org/documents/data-and-analysis/migrant_smuggling_report.pdf
https://mixedmigration.org/
https://mixedmigration.org/
https://caminandofronteras.org/
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While there is no legal binding definition of separated children in international law or Span-
ish domestic law, this article adopts the concept set out by General Comment no. 6 (2005) of 
the United Nations Committee on the Rights of the Child (CRC) on the Treatment of Unaccom-
panied and Separated Children outside Their Country of Origin, which states:

Separated Children are children, as defined in the article 1 of the Convention, who have been 
separated from both parents, or from their previous legal or customary primary caregiver, but not 
necessarily from other relatives. These may, therefore, include children accompanied by other 
adult family members5.

Drawing on fieldwork carried out with the Civil Society Association Aquí Estamos Migrando 
and the University of La Laguna within the INFORMA Project, which assists asylum seekers 
and migrants in their administrative procedures, this article addresses an under-examined 
reality affecting separated minors. In practice, the absence of a specific classification for 
separated children in data collection systems frequently results in their registration as unac-
companied minors, thereby rendering their vulnerabilities largely invisible6.

Upon arrival, children who have survived an exceptionally dangerous and often lethal 
migratory route are frequently separated from their accompanying adult. Although this sepa-
ration is justified as a measure to prevent trafficking and exposure to modern forms of slavery, 
it may also have serious adverse consequences for the child’s well-being and development, 
particularly given their prior exposure to trauma and human rights violations during the jour-
ney7. Furthermore, this practice may constitute an interference with the right to family life as 
protected under the European Convention on Human Rights.

This article examines the balance between the child’s right to protection and the right to 
family life, analyses their respective limitations, and critically assesses the basis on which 
separation from the caretaker is justified under the Spanish legal framework, in order to deter-
mine whether such separation is truly in the child’s best interests.

5	 Committee on the Rights of the Child, «General Comment No. 6 (2005): Treatment of Unaccompa-
nied and Separated Children Outside Their Country of Origin», UN Doc. CRC/GC/2005/6, 1 Septem-
ber 2005, available at: https://www.ohchr.org/en/documents/general-comments-and-recommen-
dations/general-comment-no-6-2005-treatment-unaccompanied ( accessed 14 January 2026).

6	 Barbero, I., «Infancia migrante separada: Regulación, intervención y propuestas de acogida inter-
disciplinar en el interés superior del menor», en Revista Vasca de Administración Pública, núm. 132, 
2025, págs. 23-262. <https://doi.org/10.47623/ivap-rvap.132.2025.01> (accessed 14 January 2026)

7	 UNODC, «Migrant Smuggling», op. cit., p. 36.

https://doi.org/10.47623/ivap-rvap.132.2025.01
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II. From protection to presumption: 
separation based on irregular entry

The lack of a tailored legal framework for separated minors directly contributes to incon-
sistent and, in some cases, contradictory decisions by the relevant administrative and judicial 
authorities8.

Historically, separated minors have been automatically separated from the accompanying 
adult, with guardianship (tutela) being assumed by the Canary Islands Administration. This 
practice has been driven by a predominant focus on the risk of exploitation and trafficking, 
often without an individualized assessment of the specific circumstances of each case9.

When the minor is not considered sufficiently mature to exercise the right to be heard on 
his or her own under the Ley Orgánica de Protección Jurídica del Menor (LOPJM)10, an interview 
is conducted with the accompanying adult by qualified professionals of the National Police 
Force (Cuerpo Nacional de Policía, CNP) in order to clarify nature of the bond between the 
adult and the minor, as well as the circumstances and motivations underlying the migration 
decision11.

When the adult claims to have a biological parental or maternal relationship with the child 
but is unable to provide documentary proof, the CNP may request the adult’s voluntary con-
sent to identifying data for the purpose of carrying out a DNA test. To this end, the police will 
draw up a report detailing the circumstances in which the minor was localized, the adult’s alle-
gations regarding the claimed biological relationship, the content and outcome of the inter-
view, and all relevant information concerning the DNA test, including whether consent was 
given. If the DNA test yields a negative result, or if the adult refuses to give consent, the minor 
is generally separated from the accompanying adult12.

8	 Barbero, I., «Infancia migrante separada…», pág. 26.
9	 Blanco Saralegui, J. M., Adell Troncho, B. y Ramírez Simón, J., «Menores extranjeros que llegan 

a España acompañados por personas distintas a sus progenitores: medidas de protección y espe-
cial atención a la guarda de hecho», en Actualidad Jurídica Uría Menéndez, núm. 65, 2024, pág. 237, 
available at: https://extranjeria.es/wp-content/uploads/2024/11/menores-acompanados-por-per-
sona-distinta-al-progenitor-trabajo.pdf (last accessed: 16 January 2026).

10	 According to article 9 of the LOPJM, a minor will be able to exercise the right to be heard on his own 
when he or she is sufficiently mature. This will be assessed by specialized personnel, considering 
the child’s evolutive development and his or her ability to understand and evaluate the matter that 
is being addressed. In any case, a child is considered to have sufficient maturity once they have 
reached the age of twelve. 

11	 Resolution of 13 October 2014 of the Undersecretariat, publishing the Agreement approving the «Pro-
tocolo Marco sobre determinadas actuaciones en relación con los Menores Extranjeros No Acom-
pañados» [Framework Protocol on Certain Actions in Relation to Unaccompanied Foreign Minors, 
unofficial translation], Boletín Oficial del Estado (BOE), No. 251, 16 October 2014, Chapter IV.

12	 Ibid 
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Importantly, separation in this specific context is not based in any general statutory rule. 
Rather, it derives from the interpretation of the Dictamen de la Fiscalía general del Estado no. 
1/2012 and No 5/2014, which refer to the advisability of separating the child from the adult, 
although they do not establish separation as a priority or automatic measure. Moreover, the 
Protocolo Marco sobre determinadas actuaciones en relación con los Menores Extranjeros No 
Acompañados expressly requires that separation not be automatic, as it must be justified by 
the existence of a situation of risk affecting the child13.

The rationale invoked to justify it is that the entry into Spain irregularly, using dangerous 
routes or means, without documentation and without following legal channels, may objec-
tively constitute a situation of risk for the minor. This interpretation, articulated in Dictamen 
No 2/2012 as a specification of Article 17 of the LOPJM, obliges public authorities to assess 
the child’s situation and to guarantee their safety and well-being.

This constitutes the core problem: the automatic identification of irregular travel with a risk 
situation that, in turn, discredits the bond between the adult and the minor. There is no doubt 
that travelling undocumented and via extremely dangerous routes exposes children to serious 
risks. However, the fact that it was the accompanying adult who placed the child in such a 
situation cannot, alone, justify their separation. Such reasoning reflects an overly simplistic 
assessment of the circumstances and fails to take into account the often-complex realities 
that motivate adults to undertake life-threatening journeys with children, including poverty, 
persecution or threats to life or child militarisation or, in the case of young girls, fear of Femi-
nine Genital Mutilation14, in addition to the demanding requisites and high costs that applying 
for a visa holding an African passport entails15.

In recent years, however, alternative approaches have emerged. In certain cases, author-
ities have opted for provisional measures that allow the child and the accompanying adult 
to remain together or have recognised the adult’s de facto guardianship of the minor. In the 
absence of specific regulation governing separated minors, judicial decisions have played 
a particularly significant role in preventing separation, notably through the recognition of de 
facto guardianship. Such outcomes have generally been made possible through prior special-
ised assessments focused on children on the move, examining the circumstances of arrival, 
the existing bond between the adult and the minor, their identities, the adult’s capacity to act 
as a caregiver, the presence or absence of the biological parents, and the purpose of the 
migration16

An alternative approach to the current practice would consist in the public authorities 
assuming formal guardianship (tutela) of the minor, while allowing the child to remain with 
the accompanying adult through the institution of de facto guardianship (guarda de hecho). 
Under this model, both the child and the adult could be accommodated within humanitarian 
reception facilities, where the emotional bond between them could be assessed over time 

13	 Barbero, I., «Infancia migrante separada…», pág. 42.
14	 IOM, «Regional Analysis Report: Children on the Move in North Africa and along Key Routes…», 

p.88.
15	 UNODC, «Migrant Smuggling», op. cit., p. 11.
16	 Blanco Saralegui y otros, «Menores extranjeros que llegan a España…», 238
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by qualified social workers and psychologists. Such an approach would significantly reduce 
the harm caused to children who are otherwise separated for months from the only adult 
caregiver they know. This solution would also be more consistent with caregiving practices in 
Western Africa, where extended family members often assume primary responsibility for the 
upbringing and protection of children17.

In practice, however, the conditions surrounding arrival in the Canary Islands seriously 
undermine the possibility of conducting a meaningful and informed assessment. The recep-
tion of cayucos (migrant boats) is frequently chaotic, with a chronic lack of interpreters for 
the wide range of languages spoken by those arriving. Legal information is often provided 
through audio recordings in French, a language not all migrants are able to understand. After 
spending days at sea in overcrowded vessels, without reliable access to food, water, hygiene, 
or sanitation, and frequently suffering physical injuries such as skin burns caused by fuel 
leakage, many survivors exhibit symptoms consistent with post-traumatic stress disorder18. 
In this context, it is extremely difficult to ensure that migrants, particularly those traveling with 
children, are adequately informed about procedures such as DNA testing, the voluntary nature 
of such tests, and the requirement of free and informed consent.

The confusion surrounding arrival procedures often leads to initial declarations that are 
later revised. For example, a woman may initially state that she is the mother of a child and 
subsequently clarify, once transferred to a humanitarian reception center, that she holds a 
different biological or social bond with the child. These inconsistencies can have far-reaching 
consequences, as they may directly affect decisions regarding separation, protection mea-
sures, and the classification of the child. Such decisions should not be based solely on initial 
statements made under conditions of extreme stress and disorientation. However, in practice, 
the declaration of a biological bond and the later negative result of the DNA test leads to sep-
aration of the minor and the adult.

While the complexity of this situation should not be underestimated, it underscores the 
urgent need for a specific regulatory framework that explicitly distinguish the situation of 
separated children from that of unaccompanied minors. The current tendency to address sep-
arated children only marginally within procedures designed for unaccompanied minors per-
petuates legal uncertainty and increases the risk of unjustified interference with the right to 
family life. Developing a tailored framework is therefore essential to move towards a system 
that genuinely respects the right to family life of migrant children under the European Conven-
tion on Human Rights, while ensuring their protection through proportionate and child-cen-
tered measures.

17	 Evans, R., Aduyai Diop, R. y Kébé, F., «Familial Roles, Responsibilities and Solidarity in Diverse Afri-
can Societies», en Sooryamoorthy, R. y Khalema, N. E. (eds.), The Oxford Handbook of the Socio-
logy of Africa, Oxford University Press, Oxford, 2022, p. 485, available at: https://centaur.reading.
ac.uk/110483/1/31.%20Family%20responsibilities%20RE%20et%20al%202022.pdf (accessed: 16 
January 2026).

18	 UNODC, «Migrant Smuggling», op. cit., p. 36.

https://centaur.reading.ac.uk/110483/1/31.%20Family%20responsibilities%20RE%20et%20al%202022.pdf
https://centaur.reading.ac.uk/110483/1/31.%20Family%20responsibilities%20RE%20et%20al%202022.pdf
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III. From cultural caregiving to legal separation: 
reassessing family life and trafficking prevention
In order to assess how the practice of separating minors from accompanying adults may 

result in an interference with the right to family life, it is first necessary to examine the reasons 
why children arrive in the Canary Islands in the care of adults who are not their parents. These 
reasons are diverse and often rooted in complex social, economic and cultural realities.

In some cases, the parents of the child have died, and caregiving responsibilities have 
been assumed by another adult in the country of origin, without the formal attribution of legal 
guardianship. In other situations, parents entrust their children to members of the extended 
family with the aim of securing better living conditions or access to protection, particularly 
when they are unable to undertake the migratory journey themselves or must remain in the 
country of origin to care for other children. There are also cases in which the child travels with 
another adult to escape practices such as female genital mutilation, while the mother remains 
in the country of origin with other family members19. Finally, children may be accompanied 
by non-parent adults for the purpose of family reunification, when one or both parents are 
already present in Spain or another Member State of the European Union, and where the legal 
requirements for formal family reunification are difficult to meet.

These situations reflect caregiving arrangements that are common in many countries of origin, 
particularly in Western Africa, where extended family structures play a central role in the upbring-
ing and protection of children. It is not uncommon, for example, for one or more children to live 
with an aunt, uncle, or grandparent, while their siblings remain in the care of their parents20. The 
opinions issued by the Public Prosecutor’s Office in 2012 and 2014 expressly acknowledge the 
existence of intercultural differences, as well as the distinct family and social models prevailing 
in Western Sub-Saharan Africa in comparison with Spain21. Such arrangements challenge narrow, 
biologically centered understandings of family and must be taken into account when assessing 
the existence of family life for the purposes of international human rights law.

For this reason, UNHCR guidelines emphasise that the concept of family, in the context 
of the right to family life, must be interpreted broadly and considering regional customs and 
social practices. This approach has also been endorsed in European human rights jurispru-
dence, including in cases concerning the kafala institution under Algerian law, where the Euro-
pean Court of Human Rights has recognised that family life may exist in the absence of bio-
logical ties or formal legal relationships22.

19	 IOM, «Regional Analysis Report: Children on the Move in North Africa and along Key Routes…», p.23
20	 Evans, R. et al., «Familial Roles, Responsibilities and Solidarity in Diverse African Societies», en The 

Oxford Handbook of the Sociology of Africa, op. cit., p.490.
21	 Fiscalía General del Estado, Dictamen 2/2012, sobre menores extranjeros no acompañados (Es-

paña) y FGE, Dictamen 5/2014, op. cit.
22	 Georgios Milios, «The Immigrants’ and Refugees’ Right to ‘Family Life’: How Relevant are the Prin-

ciples Applied by the European Court of Human Rights?», International Journal on Minority and 
Group Rights, vol. 25, núm. 3, 2018, pp. 401–430, p. 403.
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In order to find if there has been a violation of the right to family under the European Con-
vention of Human Rights (article 8 ECHR), the European Court of Human Rights (EctHR) has 
adopted a substance-oriented approach regarding the notion of family life of article 8, which 
means that the family protected by article 8 of the ECHR is a de facto rather than de jure 
family. This concept of family life covers relationships between grandparents and their grand-
children, uncles and nephews when the parents have lost the parental rights or are not alive23.

The right to family life is not absolute, meaning that it can be restricted both at the regional 
level, by the ECHR and EU Law, and by the International Covenant on Civil and Political Rights. 
The restrictions must be provided for by the law, serve a public interest and be necessary and 
proportionate given the circumstances of the case to attain a certain goal, as stated in article24.

In the case of separated minors, the reason that justifies the limitation of the right is preven-
tion of crime, specifically of human trafficking (e.g. sexual exploitation, forced labour). This 
is a threat to migrant minors, as stated in the General Comment no.6 CRC (2005, paragraphs 
50- 60); Joint General Comment no.3 CMW, General Comment no. 22 CRC (2017, paragraphs 
40- 42); Joint General Comment no. 4 CMW, General Comment no. 23 CRC (2017, paragraphs 
39-40); and Joint Report of the Special Rapporteur on the Sale and Sexual Exploitation of Chil-
dren, including Child Prostitution, Child Pornography and Other Child Sexual Abuse Material, 
and the Special Rapporteur on Trafficking in Persons, Especially Women and Children25.

It is undeniable that the risks of trafficking are high, but this cannot lead to a general deci-
sion to separate the minors from the adult of reference, since it is in the best interest of the 
child to do a case-by-case study to determine how the administration should proceed with the 
minor. The Inter-American Court of Human Rights set it straight in its advisory opinion on the 
rights and guarantees of migrant children:

This does not mean, in any way, that in all cases in which a child is traveling independently and 
is accompanied by an adult who is not a relative, the corresponding authorities should automa-
tically consider this to be a case of trafficking and return the child to her or his country of origin. 
In this regard, the strictest diligence is required of the border authorities to identify the different 
situations that require them to intervene in a timely, adequate and fair manner.

https://www.jstor.org/stable/pdf/26557901.pdf?refreqid=fastly-default%3A9754e956d1dfbf-
1b045a95cfd14152db&ab_segments=&initiator=&acceptTC=1 > (accessed 16 January 2026)

23	 Ibid, p. 407.
24	 European Convention on Human Rights (ECHR, 1950) art 8(2); Charter of Fundamental Rights 

of the European Union [2012] OJ C326/391, art 52(1); International Covenant on Civil and Political 
Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171, art 12 (3).

25	 United Nations General Assembly (UNGA), Report of the Special Rapporteur on the sale and se-
xual exploitation of children, including child prostitution, child pornography and other child sexual 
abuse material, UN Doc A/72/164, 18 July 2017, paras 17–45.

https://www.jstor.org/stable/pdf/26557901.pdf?refreqid=fastly-default%3A9754e956d1dfbf1b045a95cfd14152db&ab_segments&initiator&acceptTC=1
https://www.jstor.org/stable/pdf/26557901.pdf?refreqid=fastly-default%3A9754e956d1dfbf1b045a95cfd14152db&ab_segments&initiator&acceptTC=1
https://www.jstor.org/stable/pdf/26557901.pdf?refreqid=fastly-default%3A9754e956d1dfbf1b045a95cfd14152db&ab_segments&initiator&acceptTC=1
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When evaluating what is in the best interest of the child to decide, what needs to be done 
is to balance the right of a child to a family and the right to protection in a risk situation. Krutz-
inna proposes a triple level when assessing the best interest of the child, a) the universal child, 
b) the categorical child, and c) the individual child. Each of these perspectives contributes in 
a different way to draw the protective conditions26. To decide on whether a separated minor 
should stay or not with the caretaker, the regional authorities should not rely on a general 
perception of what is best for the universal child, nor for separated migrant minor (categorical 
child). The decision should be based on the individual child, as acknowledged by the European 
Parliament in its 2018 resolution on the protection of children in migration27.

Not only the best interest of the child assessment, but also the risk analysis must be done 
in the specific situation of every child affected by a potential separation measure. On the 
contrary, when addressing human trafficking, scholars tend to study ‘prevention through 
addressing vulnerability’ as a general category, describing factors to be considered instead of 
individual situations28.

While this is studied, separation from the child must only be exceptional, as declared by 
the CRC and the EctHR in the Rahimi case, which shows that the state is under an obligation 
to investigate the nature of the bond between a minor and an accompanying adult before any 
measure is adopted29. Alternative measures such as observation through public services or 
in housing facilities provided by NGOS is recommended to be able to study the bond between 
the minor and the adult in a supervised environment and decide what is best for the child.

26	 Jenny Krutzinna, «Who is the Child? Best Interests and Individuality of Children in Discretionary 
Decision-Making», International Journal of Children’s Rights, vol. 30, 2022, pp. 120-145, pp. 124-129 
https://doi.org/10.1163/15718182-30010005 Accessed 13 January 2026

27	 European Parliament, Resolution of 3 May 2018 on the protection of children in migration, OJ C 41, 
2019, p. 41, para. J.3.

28	 Eulalia W. Petit de Gabriel, «Separated Minors or the Dilemma between General and Individual 
Interest in European Union Migration Law Compliance / Menores separados: el dilema entre el 
interés general y el interés individual en la aplicación del Derecho Migratorio de la Unión Europea», 
Cuadernos Europeos de Deusto, núm. especial 06, 2022, pp. 87–116,107 https://doi.org/10.18543/
ced.2585 accessed 16 January 2026
UN Committee on the Rights of the Child (CRC), General Comment No 14 (2013) on the Right of the 
Child to Have His or Her Best Interests Taken as a Primary Consideration (art 3(1)) UN Doc CRC/C/
GC/14 (29 May 2013) paras 58–66.

29	 Rahimi v Greece (App. no. 8687/08), European Court of Human Rights (ECHR), Judgment of 5 April 
2011.

https://doi.org/10.1163/15718182-30010005
https://doi.org/10.18543/ced.2585
https://doi.org/10.18543/ced.2585
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IV. Conclusion
The practice of separating children from the accompanying adult upon arrival in the Canary 

Islands reveals the tension between two legitimate aims: the protection of minors from traffick-
ing and exploitation and the right to family life. As this article has shown, children travel with 
non-parent caregivers for a wide variety of reasons often rooted in complex social, cultural, 
and protection-related realities. In many countries of origin, particularly in Sub-Saharan Western 
Africa, extended family members play a central role in caregiving, and family structures differ 
significantly from the nuclear model prevalent in Europe. These realities challenge biologically 
centred and formalistic understandings of family that continue to inform administrative practice.

International and European human rights law adopt a broader, substance-oriented concept 
of family life. Article 8 of the European Convention on Human Rights protects de facto family 
relationships. While the right to family life is not absolute and may be restricted for legitimate 
purposes such as the prevention of crime, including human trafficking, such limitations must 
be provided by law and must satisfy the requirements of necessity and proportionality. The 
mere fact that a child has travelled irregularly or is accompanied by a non-parent adult cannot 
justify separation.

Although migrant children are undeniably exposed to heightened risks of trafficking and 
exploitation, these risks cannot give rise to automatic or generalized separation measures. 
The rationale to invoke the separation needs to be reformed, because the risk of the minor, 
which should continue to be a main concern for the state and the administration of the Canary 
Islands, cannot be understood as towards the accompanying adult since they both travelled 
in a cayuco risking their lives. The evaluation by the authorities to determine the child’s best 
interest should not be justified in the exposure of the child to danger by the adult, given the 
complicated migratory circumstances, but rather on the bond between them well- being of 
the minor. Moreover, separation must remain an exceptional measure, justified only where an 
individualised assessment demonstrates an imminent and concrete risk to the child.

Although there have been instances in which minors have been allowed to remain with the 
accompanying adult through the recognition of guarda de hecho, these cases are, in the vast 
majority, the result of judicial proceedings initiated through an expediente de jurisdicción vol-
untaria, often with the support of pro bono legal organisations. Access to such mechanisms is 
necessarily limited and uneven, particularly for newly arrived migrants who lack information, 
legal assistance, or stable conditions. Moreover, reliance on judicial intervention places a sig-
nificant burden on both the child and the adult, delaying protection decisions and increasing 
uncertainty. Decisions concerning the care and protection of separated minors should, as a 
rule, be adopted at the administrative level, without requiring the initiation of complex judicial 
proceedings that demand additional time, resources, and legal expertise.

Ultimately, the absence of a specific regulatory framework governing separated minors in Spain 
has contributed to fragmented practices and heightened the risk of unjustified interference with 
the right to family life. Addressing this normative gap requires a shift from presumption to assess-
ment, from automatic separation to individualised protection, and from narrow, parent-centred 
legal definitions of family to an approach grounded in the child’s lived reality and best interests. 
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Such a recalibration would allow child-protection authorities to fulfil their mandate of preventing 
trafficking and exploitation while simultaneously respecting the substance-oriented understand-
ing of family life under Article 8 of the European Convention on Human Rights.
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